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EXECUTIVE SUMMARY

The Covid-19 pandemic fundamentally changed how courts operate in Colorado and in the rest
of the nation. The changes adopted to protect public health were immediate and profound. The
most significant change was the swift adoption of video technology to enable judges, lawyers,
litigants, and witnesses to participate in court proceedings remotely. An unexpected and
serendipitous benefit of remote proceedings was that they promote access to justice and judicial
efficiency. National studies confirmed that thousands of litigants were able to participate in
court proceedings who otherwise would not have been ableto for avariety of reasons. Studies
found the most common barrier to be litigants and criminal defendants having to take time off
from work, arrange childcare, and travel, sometimes long distances, to a courthouse. Judges also
found a higher level of participation in contested matters by witnesses, victims, and others
important to the resolution of matters before them.

Remote proceedings also proved to increase judicial efficiency asjudges found they spent less
time chasing down missing partiesin both criminal and civil matters and were able to move
cases to resolution more quickly. Inrural areas, virtua proceedings allowed judges to handle
dockets in multiple courts without the necessity of lengthy and frequent travel.

Finally, remote proceedings enabled lawyers to participate in trials and hearings without having
to travel long distances to a courthouse with the result that many found they were able to appear
in proceedings in multiple jurisdictions, sometimes on the same day. The potential impact on the
challenge of countiesin rural Colorado with few or no private attorneysis profound. Clients
have a so benefited by not having to pay their lawyer for time spent traveling and waiting in
court, sometimes making a difference in whether a client could afford the representation.

Now that the pandemic has eased, because of the demonstrated benefits, states across the country
have moved to make remote proceedings a permanent part of their courts’ operations. Judges,
lawyers, and litigants have been found consistently to favor the continued use of remote
proceedings.

Despite the manifest benefits of remote proceedings, they have had their challenges. According
to national studies, remote proceedings have taken an average of 34% longer than in-person
ones. Although some of the increased time resulted from higher participation rates because of




the increase in appearances, much of the delay was caused by technical difficulties, resulting
from litigants and even lawyers uncomfortable with the use of videoconferencing technol ogy.
More significant isthe impact of the “digital divide;” that is, the significant percentage of
individuals who do not have a digital device, lack broadband accessto the internet and are
intimidated by technology. Creative efforts are underway across the nation to help courts
address the technical issues and to make the necessary technology available to people who lack it
and to support their use of it.

In Colorado, the State Court Administrator’s Office (SCAQO), many judicia districts have
adopted policies to encourage the continued use of remote proceedings. The changes, however,
are not uniform among judicia districts and even among courts within ajudicia district. Asa
result, remote proceedings are sometimes not available in places where they would clearly
benefit the courts, lawyers, and litigants. Thelack of uniformity inhibits lawyers being able to
take on clients in different jurisdictions when they cannot be assured of being able to represent
their clients remotely, exacerbating the problem of the lack of lawyers available for
representation in many parts of rural Colorado.

The Colorado Access to Justice Commission urges SCAO and the Colorado Supreme Court to
adopt statewide policies and procedures to encourage the continued and uniform use of remote
proceedings across the state. The issueisbeing studied by several committees within the

Judicial Branch, including the Pathways to Access Committee, the Technology Committee, and a
Supreme Court appointed task force of chief judges. These committees are working to examine
the types of hearings and proceedings that are appropriate to be held remotely and those that
should be handled in-person

This report sets forth various options, including an administrative order, amendments to existing
rules, the promulgation of achief justice directive, or other means to bring about the uniform use
of remote proceedings in the state. The Commission recommends the adoption of one or more of
these alternatives to enhance access to our courts for thousands of Coloradans and to improve
judicia efficiency and the quality of justice.




| NTRODUCTION

Courtsin the state of Colorado and in virtually every other state in the nation responded to the
historic Covid-19 pandemic with dramatic and groundbreaking changesin their operations. To
respond to the worst public health crisisin 100 years, courts moved almost overnight to remote
proceedings and other innovations that allowed them to continue to administer justice, while
protecting the public from the risk of in-person interactions. The history of that effort would be
heroic enough, if it only protected the public’s health, but multiple nationa studies and data from
Colorado courts confirm that the changes undertaken also dramatically improved access to
justice and judicia efficiency.

This report detail s the findings of those national studies and data from Colorado courts and urges
the Colorado Supreme Court, the State Court Administrator’s Office (SCAO), and trial courtsto
make permanent policy changes based on the technological developments that have increased
access to justice and enhanced the efficient operation of the courts.

RESPONSE TO THE PANDEMIC

As COVID-19 spread across the country in March 2020, schools, businesses, and the courts were
ordered closed. Only the most critical services, including first responders, were still operating.
Soon after those very first closure orders were issued, a collaborative process of invention across
the country began, and thousands of judges, court staff, and information technol ogy experts
formulated new waysto keep court staff safe, to protect the public health, and to continue
providing for the reliable administration of justice.

The goals, objectives, and authorities of this new formulation were firmly rooted in centuries of
jurisprudence, with a keen sensitivity to the constitutional protections of due process, procedural
fairness, transparency, and equal access.? Courts are ultimately responsible for ensuring access
to civil justice, and delivery of just and timely resolutions to legal cases. In Colorado, this

1 PeEw CHARITABLE TRS., HOw COURTS EMBRACED TECHNOLOGY & MET THE PANDEMIC CHALLENGE
5 (2021), https.//www.pewtrusts.org/en/research-and-analysi s/reports/2021/12/how-courts-embraced-
technol ogy-met-the-pandemic-chall enge-and-revol utioni zed-thei r-operations.

2 Zach Zarnow & Danielle Elyce Hirsch, Inflection Point: Can Courts Use Technology to Spur
Transformational Change or Will They Return to the Traditional Way of Doing Business?, 5
GEORGETOWN LAW TECHNOLOGY REview 135 (2021),
https.//georgetownl awtechreview.org/infl ecti on-poi nt-can-courts-use-technol ogy-to-spur-
transformational -change-or-will-they-return-to-the-traditional -way-of -doing-business/GL TR-
06-2021/.




responsibility is enshrined in the state’ s Bill of Rights, which providesin part that “courts of
justice shall be open to every person . . .”3

Although courts historically have been among the most conservative institutions regarding
operational change,* courts in Colorado and across the country recognized that maintaining
crucial court services and keeping staff and the public safe required them to embrace technol ogy
at unprecedented speed and scale.® Asthe Acting Chief Judge of New Y ork State' s highest
court, the Hon. Anthony Cannataro, stated, “\We saw more changes in the first two months of the
pandemic than we saw in 200 years of law practice and judicial decision-making.”® Chief
Justice of the Michigan Supreme Court, Bridget McCormack, reflected the same sentiment:
“What we' ve seen happen in courts has been tremendous. We' ve seen more change in 15 months
than 15 decades, but it was all born of an emergency.” ’

Staff from the National Center for State Courts similarly observed: “Courts are at an inflection
point. They have made more changes more rapidly in nearly every aspect of their operations
than at any other moment in modern times. Changes that once took committees, court staff, and
judges years to debate, test, and implement were rolled out in a matter of weeks and months.”®

Thereisno historical example of any similar collaborative invention, devised and implemented
simultaneously by tens of thousands of expertsto serve the public good, and which leapt into
existence amost overnight.

3 CoLo. Const. art. 11, 86 (“Equality of Justice. Courts of justice shall be open to every person, and a
speedy remedy afforded for every injury to person, property or character; and right and justice should
be administered without sale, denial or delay.”).

4 See eg,. K.L. Shuart & L.K.E. Olson, Audio and Video Technologies in the Court: Will their Time
Ever Come?, 8 JUSTICE SYSTEM JOURNAL 287 (1983); Deborah L. Rhode, Ethical Perspectives on
Legal Practice, 37 STANFORD L. REV. 589 (1985); Frederic |. Lederer, The Road to the Virtual
Courtroom, S.C. L. REV. (1999); DEBORAH L. RHODE, IN THE INTERESTS OF JUSTICE; REFORMING
THE LEGAL PROFESSION (2003); RICHARD SUSSKIND, THE END OF LAWY ERS (2008).

5 Brittany K.T. Kaufman, Civil Justice in the Pandemic, Innovations, Recommendations and Redefining
Normal, CoLo. LAw., July 2021 at 8, 9, https.//law-journals-books.vlex.com/vid/civil-justice-in-the-
870882713.

6 Marc Sorensen, Working Group on New York Sate Courts Pandemic Related Practices to Hold
Public Hearings, AM NEW Y ORK, (Sept. 6, 2022), https.//www.amny.com/news/working-group-on-
new-york-state-courts-pandemi c-rel ated-practi ces-to-hol d-public-hearings.

7 D. Todd Smith, Texas Appellate Law Podcast: Disrupting and Increasing Access to Justice, Interview
with Chief Justice Bridget McCormack, BUTLER SNOW TEXAS APPELLATE LAW PODCAST (Jul. 15,
2021), https.//www.butlersnow.com/news-and-events/di srupti on-and-increasi ng-access-to-j ustice-
chief-justice-bridget-mccormack.

8 Zarnow & Hirsch, supra note 2, at 139.




THE COLORADO RESPONSE

Colorado responded quickly to the crisis. On March 10, 2020, Colorado’s Governor declared a
State of Emergency in response to the rapidly spreading pandemic. As Colorado braced for the
arrival of COVID, the courts moved to protect the public health and ensure the safety of court
staff. On March 16, 2020, Chief Justice Coats ordered “the suspension of certain court
operations,” including jury trials. He ordered “ the continued provision of other essential court
services,” including specifically enumerated “ classes of matters and operations’ that involved
the safety of individuals or the protection of their constitutional rights.

With regard to matters that were neither identified as essential nor prohibited, Chief Justice
Coats gave chief judges the discretion to determine whether to proceed “to prevent a substantial
risk of imminent financial hardship or imminent risk to the health, safety or welfare of any
individual or the community at large.” Notably, his order emphasized “the expectation that the
Chief Judges of the various districts will make every effort to facilitate work from remote
locations and to minimize or eliminate in-person proceedings and contact.”®

On May 5, 2020, Chief Justice Coats amended his previous orders, while confirming that “the
state courts are to continue to operate on an emergency basis. . . [and] to make all reasonable
efforts to facilitate work by department employees from remote locations and to minimize
personal contact.” With regard to remote proceedings, the order affirmed that “with the

under standing that some judicial proceedings may require personal appearances, whenever
reasonably feasible, judicial proceedings, regardless of their nature, should continue to be
conducted remotely.” 1

In response to the lockdown, Colorado courts shifted rapidly to videoconferencing technol ogy
and adapted it to the specialized needs of the court and the public it serves. SCAO, judges, and
court staff across Colorado grappled with the complexities of adapting videoconferencing
technology to a purpose for which it had not been designed. In roughly sixty days, SCAO
selected vendors; created, tested, and distributed effective security protocols; promul gated
policies and procedures; trained staff; and purchased necessary hardware.

9 CHIEF JUSTICE OPERATIONS ORDER (Mar. 16, 2020),
https.//www.courts.state.co.us/userfiles/file/Court_Probation/Supreme Court/Filing
Information/COVID-19 Order 16Mar2020.pdf, confirmed in CHIEF JUSTICE OPERATIONS ORDER
(Mar. 20, 2020; Apr. 16, 2020).

10" CHIEF JusTICE OPERATIONS ORDER (May 5, 2020),
https.//www.courts.state.co.us/userfiles/file/ Court_Probation/Supreme _Court/Filing%20Information/C
QOVID-19%200rder%2016M ar2020.pdf, updated by CHIEF JUSTICE OPERATIONS ORDER (May 6,
2021),
https.//www.courts.state.co.us/M edia/Opinion_Docs/Chief%20Justi ce%200perations%200rder%20M
ay%6206%202021. pdf .




The Colorado Judicial Branch did not collect data identifying the number of remote proceedings
during 2020. It is possible to extrapolate from data provided by the Branch, however, to gauge
the number of proceedings that were held in the state remotely during 2020 and 2021, as shown
in the accompanying chart. Since the pandemic has eased, all judicial districts have dlightly
exceeded their pre-pandemic caseload numbers with a hybrid system of mostly remote
proceedings and some in-person proceedings.t

TOTAL SCHEDULED EVENTS* IN COLORADO COURTS

2019- 1,403,212 SCHEDULED EVENTS almost no virtual
2020 - 1,327,220 SCHEDULED EVENTS after 16 Mar 20, aimost all virtual
2021 - 1,466,781 SCHEDULED EVENTS almost alf virtual

2022 - 774,598 SCHEDULED EVENTS (THROUGH 15 JUL 22) moving towards hybrid

* Total Scheduled Events includes all hearings, trials and conferences for all case types.

The Colorado Judicial Branch’s budget request for FY 2022-2023, submitted to the state
legislature on November 1, 2021, highlighted the widespread use of remote proceedings. It
reported nearly 1,000 hours of videoconferencing per day with 17,500 videoconferencing
meetings per month. Those meetings involved 130,000 “ stakeholders” who either scheduled or
participated in virtual court proceedings each month.'? The increased demand required the state
Judicia Branch to double the number of WebEX licenses from 250 to 500 during the
pandemic.’®* The Branch’s budget request also noted that the courts encountered an additional
cost of over $9,000 per month for telephone call-in access for court appearances. Thisis
consistent with reports from judges and lawyers that rural Colorado courts relied much more
heavily on the telephone for virtual proceedings because of the limited availability of broadband
internet.

To support its needs for virtual activities in the future, the Branch anticipates an expenditure of
$482,160 per year on WebEx licenses.!* Its projected expendituresin support of remote

11 Detailed graphics can be found at:
https://www.col oradoaccesstojustice.org/_fileslugd/c659b2 d4f4485e37754f678c0e02a35743462e.pdf

12 COLORADO JUDICIAL DEPARTMENT FY 23 DECISION I TEM REQUEST, IT INFORMATION TECHNOLOGY
INFRASTRUCTURE UPGRADES, Tab. 3, at 3 (Nov. 1, 2021) [hereinafter Colo. Jud. Dept. FY23 Budget],
https.//www.courts.state.co.us/userfiles/file/Administration/Financial_Services/Budget/FY 23Judicial B
ranchCourtsProbationBudgetRequest.pdf.

B3 |d. a 5.
4 1d. a 4.




proceedings and other remote work are part of afour-year, $33 million dollar IT infrastructure
upgrade plan funded by the American Recovery Act.’® The request was based in part on the
Branch's projection that “ The usage of video conferencing to support virtual proceedings will
continue after the COVID-19 pandemic. Many Judicial Officers have found that more partiesto
cases are appearing remotely for their hearings due to the ease of use of the video conferencing
technology.” 16

Support for remote proceedings in the Colorado Judiciary is also reflected in aNovember 2021
SCAO survey of Colorado judges that found that 86% (306) of the 329 respondents planned to
use or continue using WebEx for short proceedings.!’ The Court of Appeals has provided for
remote oral arguments since long before the pandemic and increased the opportunity for such
arguments in light of the pandemic.'®

Colorado also joined other states in pursuing various other means to facilitate litigants
participation in court matters without in-person involvement. Stemming from Colorado's 2017
Justice for All Strategic Action Plan'® and internal initiatives within the Judicial Department,
several undertakings were already in varying stages of development. With the advent of the
pandemic, those initiatives were rapidly put into operation. Most prominent among those new
capabilities were public e-filing, public e-pay, remote notarization, remote mediation, and text
message reminders.

Public e-filing provides an example of such accelerated implementation. 1n July 2000, Colorado
courts piloted its first integrated e-filing system. By April 2011, the improved and updated
electronic filing system was implemented in a two-phase development, with plans for future
capability for pro sefilers.?® Thefirst public e-filing program which covered domestic casesin
seven counties was piloted in 2019 and rolled out in February 2020, just before the pandemic

% d. at 1-7.
6 1d. at 3.

17 CO Webex Usage - Judge Survey Results (Nov. 2021). The survey had 329 responses from 165 district
court judges, 87 county court judges, and 77 magistrates. Two thirds of the judges were from urban
areas, and onethird from rural areas. Judges were distributed among dockets, including criminal
(258), Civil (198), domestic (176), juvenile (93), mental health (43), probate (50), traffic (51), and
water (10).

18 COLORADO COURT OF APPEALS, INTERIM REMOTE ORAL ARGUMENT POLICY,
https://www.courts.state.co.us/userfiles/file/Court Probation/Court Of Appeals/Court of Appeals
Ora Argument Policy 06-30-2021 FINAL (002) (002).pdf.

19 JusTICE FOR ALL PROJECT, COLORADO STRATEGIC ACTION PLAN (2017),
https://www.ncsc.org/  data/assets/pdf file/0021/25518/co-jfa-plan.pdf.

2 COLORADO OFFICE OF THE STATE AUDITOR, JUDICIAL DEPARTMENT' SINTEGRATED COLORADO
COURTS E-FILING AND JUDICIAL PAPER ON DEMAND SYSTEM, a 6 (July 2012),
https.//l eg.col orado.gov/audits/judicial -departments-i ntegrated-col orado-courts-e-filing-and-judicial -
paper-demand-systems.




struck.?! At that time, SCAO had not scheduled expanding the e-filing program to the other 57
counties. That changed dramatically a month later and as the pandemic took hold, SCAO
implemented a statewide roll-out plan in five incremental phases. By December 2021, e-filing
was areality for domestic casesin all 64 Colorado counties.?

Similarly, public e-pay had been utilized long before the pandemic, but largely for payment of
restitution in criminal cases. With the advent of the pandemic, public awareness and use of the
e-pay program grew dramatically for paymentsin all case types.

In another example, SCAO acted to implement a 2019 statute requiring a text message reminder
system in criminal cases.?® The statute required that in at least four participating judicial districts

two text reminders be sent to defendants
TEXT REMINDER ROLL-OUT SCHEDULE who opted in for such messages. Sen.

- e Pete Lee of El Paso County, who
{January 2020 sponsored the legislation, explained its
purpose: “ Too many people are sent to
jail solely because they fail to appear in
June 2020 court for a scheduled hearing.

| Reminding people of their court
appointments is a commonsense sol ution
that can help us solve this problem
[and]. . . would have the added benefit of
reducing overcrowding in local jails.” 24
Within just 85 days after the pandemic
lockdown, the program expanded to all Colorado judicial districts. By June 2021, over 290,000
text reminders had been sent to ‘opt-in’ criminal defendants across Colorado. The Colorado
legislature has changed the text reminder program to an opt-out model, which is expected to be
used in 50%-75% of al criminal cases statewide.®

2L Tony Flesor, A Toolbox for Colorado’s Courts: Interview with SCAO’s Seven Vasconcellos, L. WEEK
CoLo. (Mar. 6, 2020), https.//www.lawweekcol orado.com/article/a-tool box-for-col orados-courts. (The
seven counties were Arapahoe, Douglas, Larimer, Routt, Moffatt, El Paso and Teller).

22 COLORADO JUDICIAL DEPARTMENT, Program allowing e-filing by self-represented litigants expands to
two morejudicial districts (Nov. 12, 2021),
https.//www.courts.state.co.us/M edialrel ease.cfm?id=1994.

2 Section 13-3-101, C.R.S.

2 Sen. Pete Lee, El Paso County, quoted on KRDO News (Feb. 11, 2019),
https://krdo.com/news/2019/02/11/col orado-lawmakers-wei gh-text-al ert-reminders-for-court-dates.

% SB22-018 EXPAND COURT REMINDER PROGRAM (enacted), https://leg.colorado.gov/bills/sh22-018;
see also, Maddie Hosack, Text-Message Reminders from Courts Could Become the Normin Colorado,
INSTITUTE FOR THE ADVANCEMENT OF THE AMERICAN LEGAL SYSTEM (Feb. 8, 2022)
https:.//iaal s.du.edu/bl og/text-message-remi nders-courts-coul d-become-norm-col orado.




L ack of unifor mity in remote proceedings

Despite the adoption of remote proceedings in Colorado, judicial districts have not embraced the
change uniformly and each district has taken a different approach to supporting litigants and
lawyers participating in remote proceedings. Ric Morgan, one of the authors of this report and
creator of the Virtual Pro Se Clinics, which provide assistance to thousands of unrepresented
litigantsin every part of Colorado, also represents clients throughout the state. He observes
“There are substantial inconsistencies among all of the judicial districts. | say this not from my
research, but from my practice. There are as many differences as the imagination can come up
with.”

SCAOQ issued well-crafted instructions to help the public use the court’s new videoconferencing
technology.?® Judicial districts, however, developed their own webpages on the state judicial
website to guide the public in how to participate in remote proceedings in their jurisdiction.
More than half developed their own detailed instructions on how to connect to and participate in
remote proceedings. The webpages of five other judicia districts, in contrast, provide no
information at all either for litigants or lawyers on how to join and participate in aremote
proceeding.

Thelack of uniformity across the state is an unfortunate impediment to lawyers agreeing to
represent clientsin various parts of the state other than where they are located. Michigan Chief
Justice Bridget Mary McCormack stated it thisway: “consistency from court to court, where
practical, is good government. Court users should not have to navigate different rules for
appearances from courtroom to courtroom and pay the costs for mis-navigating hodgepodge
processes. A judge-by-judge approach to remote proceedings might serve individual judges, but
it does not serve the public.”?’

Uniformity in remote proceedings has the potential for significantly expanding access to lawyers
for litigantsin rural Colorado. Uniformity would alow lawyers from more populous areas to
expand their practice to serverural areas that have few and sometimes no private attorneys.
Uniform remote proceedings would also increase the viability of alawyer setting up a practicein
arural county and expanding that practice to represent clients across a number of other counties.
Unless such lawyers know with certainty, however, that they will be able to appear remotely for

% COLORADO JUDICIAL DEPARTMENT, PREPARING FOR A SUCCESSFUL HEARING,
https://www.courts.state.co.us/Self Help/Virtual Sessions/story.html ; see also, DENVER COUNTY
COURT, VIRTUAL COURTROOM INSTRUCTIONS, https://www.denvercountycourt.org/virtual -court.

27 MICH. SuP. CT. ORDER NO. 2020-08, 16-22 at 20 (Aug. 10, 2022) (McCormack, C.J., concurring)
[hereinafter Mich. Sup. Ct. Order No. 2022-08 (Aug. 10, 2022), McCormack, C.J., concurring],
https://www.courts.michigan.gov/4a42b2/s teassets/rul es-i nstructi ons-admini strative-orders/proposed-
and-recently-adopted-orders-on-admin-matters/adopted-orders/2020-08 2022-08-

10 formor_pandemicamdts.pdf.




aclient with a proceeding that may be hours distant, they will simply not be able responsibly to
agree to the representation.

The failure of some courts to offer the opportunity for remote appearancesin criminal matters
has also created unnecessary hardship for some defendants. Jonathan Rosen, Legal Resources
and Technology Coordinator for Office of the Colorado Alternate Defense Counsel stated it this
way':
Many court appearances are short and require little interaction with a judge. But,
because many people are scheduled for live appearances simultaneously, our
clients can be forced to sit in court for hours awaiting a five-minute
appearance. Thisisincredibly detrimental for those struggling to make ends meet
with an hourly wage job or those who rely on others for childcare. This situation
isworsein rural communities where people may need to drive 30 minutes or more,
each way, to simply reach the courthouse. . . . This comes with the caveat that not
all appearances are created equal. There are times when the judge and the client
should be together in the same room — sentencing for example.?®

THE NATIONAL RESPONSE

The changes that occurred in Colorado were reflected across the nation, sometimes very
dramatically. Some states moved almost overnight from in-person to remote proceedings. In
Texas, for example, starting within days of the lockdown in March 2020, its state' s courts began
conducting remote proceedings, despite having had almost no previous history using them in a
civil case?® Six months later, it had conducted nearly 400,000 remote proceedings with 1.3
million participants that spanned amost amillion hours. The proceedings encompassed every
type of case, including bench and jury trials.3 Between April 2020 and January 2022, Texas
courts had conducted 2,113,368 remote proceedings encompassing 6,065,932 hours, involving
over seven million participants.3!

2 **E-mail from Jonathan D. Rosen, Legal Resources and Technology Coordinator, Colorado Office of
Alternate Defense Counsel, to Elisa Overall, Executive Director, Colorado Access to Justice
Commission (Oct. 31, 2022) (on file with author).

2 *Pew CHARITABLE TRS., supra note 1, at 2.

30 *DAVID SLAYTON, TEXAS OFFICE OF COURT ADMINISTRATOR, JURY TRIALS DURING THE COVID-19
PANDEMIC; OBSERVATIONS AND RECOMMENDATIONS 5 (2020),
https://www.txcourts.gov/media/1449660/j ury-report-to-scotx-final .pdf .

31 *E-mail from Betty Balli, Executive Director, Texas Office of Court Administration to Texas Access to
Justice Foundation (Feb. 28, 2022) (on file with author).
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Similarly, Michigan courts held more than 50,000 video proceedings totaling nearly 350,000
hours of online proceedings in the first sixty days after the lockdown.®? Like Texas, it had never
conducted a video proceeding for a civil court case before the pandemic.®® Although not every
state recorded data during the first year of the pandemic regarding the number of remote
proceedings, a study conducted by the Thomson Reuters Institute in June 2021 confirmed that
remote proceedings were commonplace across the nation. The Institute's national survey of
judges and court professionals at state, county, and municipal levels found that 93% of the
respondents participated in remote proceedings in 2020 and 89% were still doing so in 2021.3*
As shown in the accompanying chart, by May 2020, the supreme courts in five states had issued
orders mandating remote proceedings and 34 states had promulgated orders urging their use.
Eleven states had issued no statewide order.

STATEWIDE ORDERS ON REMOTE HEARINGS

REMOTE HEARINGS

‘ Statewide Order mandates use

(5 states) 0
O Statewide Order urges use e
n !

D lwy | sD | 1A
(34 states) oo 1 - g

OR NV |CO
Q No Statewide Order 215
(11 states)

SEVEN WEEKS INTO THE PANDEMIC,
34 STATES MANDATED, OR URGED THEIR COURTS TO USE REMOTE HEARINGS

National Center for State Courts, “Will Remote Hearings Improve Appesarsnce rates?", May 13, 2020

%2 Katelyn Kivel, How the Coronavirus Revol utionized Michigan’s Courts, GANDER NEwWS (Jul. 14,
2020), https.//gandernewsroom.com/2020/07/14/coronavirus-revolutionized-courts/.

3 Pew CHARITABLE TRS., supranote 1, at 2, 8.

% GINA JURVA, THE IMPACTS OF THE COVID-19 PANDEMIC ON STATE & LOCAL COURTS, THOMSON
REUTERS INSTITUTE 3 (2021), https.//www.thomsonreuters.com/en-us/posts/l egal/pandemic-
impact-courts-report-2021.

% NATIONAL CENTER FOR STATE COURTS, WILL REMOTE HEARINGS IMPROVE APPEARANCE RATES?
(May 13, 2020), https://www.ncsc.org/newsroom/at-the-center/2020/may-13.
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In addition to the dramatic shift to remote proceedings, courts across the country, like Colorado,
quickly adopted other innovations to facilitate the public’s safe participation in court
proceedings.
e Court systems expanded the availability of e-filing.%®
e Statesthat had not already done so prior to the pandemic relaxed their policieson
electronic notarization or waived notarization requirements altogether.*’

Some new procedures demonstrated the creativity that state judicia systems employed to meet
the challenge.®
e Arizonaand New Jersey contracted with private vendors so court users could pay court
fees by cash at a convenience or grocery store using a bar code scanned by a cashier.
e Texasand Michigan integrated interpreting and subtitling features into their use of Zoom.
e Alaska, which did not have an e-filing system, set up a dedicated email address through
which court forms and pleadings could be filed by email. In other states, courts placed
drop boxes outside of courthouses where pleadings could be safely deposited.
e Rhode Island opened avirtual court clerk’s office where users could engage in avideo
chat to conduct the same business they normally would in person at the clerk’s window.
e Michigan and Texas published online dockets to enable the public to watch live-streamed
court proceedings.

| MPACT ON ACCESSTO JUSTICE

I ncreased appear ancesin civil and criminal proceedings

Aswe have noted, public health concerns drove the dramatic shift to virtual proceedings and
other strategies to facilitate remote participation in court proceedings. The widespread adoption
of remote proceedings led to aresult that was perhaps unexpected. Every court that embraced
remote proceedings found a significant decrease in the number of failures-to-appear in both
criminal and civil cases. Thisresult was stated directly in Colorado in the Judicial Branch’s

FY 2022-2023 Budget Request: "many Judicial Officers have found that more people are
showing up for their hearings as a result of the ease of use and that proceedings can avoid being
postponed because a participant is unable to physically make it into the courthouse.” *°

Judge Roy B. Ferguson, atrial judge in West Texas and member of the Texas Access to Justice
Commission, characterized the impact of this change with these words: “[r]emote proceedings

% PEw CHARITABLE TRS., supranote 1, at 9-10.

S 1d. at 2.

38 Zarnow & Hirsch, supra note 2, at 143-145.

3 CoLo. Jup. DEPT. FY 23 Budget, supra note 12, at 1.
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have revolutionized the legal system, and constitute the greatest improvement in access to justice
since Gideon™ gave every criminal defendant the right to free legal representation.”*!

Colorado courts experienced a positive impact on appearance rates in criminal cases. Under
Chief Justice Coats March 16, 2020, and subsequent orders, alimited number of criminal
matters were held in-person, while most were held remotely. Asthe following chart shows, the
2022 Colorado no-show rate for in-person criminal matters was five times higher than the no-
show rate for remote proceedings.

COLORADO FAILURE-TO-APPEAR RATES

IN-PERSON vs VIRTUAL FTA RATES
for criminal matters statewide

‘IN-PANDEMIC’ FAILURE TO APPEARS (FTA’s) In-person Failure-to-Appear (FTA's)

48% numbers for criminal matters climbed
sharply during the pandemic in
31% Colorado, but virtual FTA's occurred at
significantly lower rates

Criminal data only
7% |

. IN-PERSON FTA's
- - VIRTUAL FTA’s

2021* 2022™

Data courtesy of Colorado State Court Administrator's Office, Data Analysis Branch, August 26,2022

Colorado’ s experience with the impact on failures to appear was echoed across the nation.
Michigan Supreme Court Chief Justice Bridget McCormack, for example, noted that failuresto
appear in eviction cases were historically “incredibly high.” She noted: “[i]t’ s the oppositein
these online courtrooms. It literally flipped. The number of people who now show up isas high
as the number of people who didn’t show up in physical courtrooms. It’s the most important

breakthrough in access to justice that we' ve had in my career as a lawyer."4?

The Chief Justice later reported that the Michigan Supreme Court's Statistical Research Team
found that the percentage of Michigan civil cases ending in default judgment fell by 16.9% from

4 Gideon v. Wainwright, 372 U.S. 335 (1963).

4 Hon. Roy B. Ferguson, in aMemorandum to Texas Supreme Court Advisory Committee, In re:
Remote Court Proceedings, at 1 (Aug. 14, 2022).

42 Smith, supra note 7.
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2019 to 2021, with a 38% decrease in the percentage of defaults in landlord-tenant cases during
the same period. Tellingly, empirica data showing that the farther tenants lived from the
courthouse, the more likely they were to be defaulted and to lose their home.*® Similar increases
in appearance rates occurred in other states as shown in the following charts:*

In June 2020, Arizona civil courts saw an 8% decline in the rate of default judgments resulting
from litigants' failure to appear, compared to him the same period pre-pandemic.*® In Maricopa
County, the state’ slargest, the failure-to-appear rate for eviction cases dropped by 27% compared
to the same period pre-pandemic.*®

EXAMPLES - ARIZONA

“Allowing parties to appear through virtual platforms has significantly increased appearance rates”
Hon. Samuel A. Thumma, Arizona Supreme Court Emergency Workgroup

Eviction Action Appearance Rates

80%

86.82%

B85%

80%
Virtual Appearance
75% | Implementation

70%

65%
64.11%

S D P S P P PP D D D o
P B S T S S S S . S S A A
: B P PR PR PP R A
K SRR Y A S I A G

Thumma, S.A., AZ Supreme Court Emergency Working Group
“A Virtual Step Forward: Remote Court Hearings in Response to the COVID-19 Pandemic”, June 2, 2021

4 MICH. Sup. CT. ORDER NO. 2022-08 (Aug. 10, 2022), McCormack, C.J., concurring, supra note 27, at
18-19.

4“4 TaraKunkd & Krigtina Bryant, Do Remote Hearings Help or Hurt Access to Justice?, 106
JUDICATURE, Spring 2022 at 1-4, https://judicature.duke.edu/articles/do-remote-hearings-help-or-
hurt-access-to-justice/; see also, NATIONAL CENTER FOR STATE COURTS, supra note Error!
Bookmark not defined..

4% Pew CHARITABLE TRS,, supranote 1, at 8.

4 ARIZONA SUPREME COURT, PLAN B WORKING GRP., COVID-19 CONTINUITY OF COURT
OPERATIONS; POST-PANDEMIC RECOMMENDATIONS 9 (2022) [hereinafter Arizona Working Group
Recommendationg], https.//www.ncsc.org/__data/assets/pdf _file/0025/68920/A Z-Court-Post-
Pandemic-Recommendations.pdf.
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EXAMPLES - NORTH DAKOTA, NEW JERSEY, MICHIGAN

NORTH DAKOTA - In some parts of North Dakota, appearance rates for criminal warrant
hearings are nearly 100%, compared to 80% before the pandemic

NEW JERSEY- 20,000 hearings hearing were scheduled in criminal matters in New Jersey
Superior Courts in the first 60 days of the Pandemic. In that time, the failure-
to-appear rate (FTA) dropped from a pre-pandemic FTA rate of 20 percent
to just 0.3 percent.

MICHIGAN - Michigan saw FTA rates for all case types plummet from a pre-pandemic level of
10.7 percent to 0.5 percent FTA in April 2020 after implementing virtual hearings.

National Center for State Courts, “Will Remote Hearings Improve Appearance rates?”, May 13, 2020

I ncreased participation by litigants

Multiple national studies and the anecdotal observation of many lawyers and judges demonstrate
aprincipal reason for the dramatic reduction in no-showsin civil and criminal cases. A year-
long study of remote hearings in Texas by the National Center for State Courts (NCSC) found
that remote hearings eliminated the need for litigants to find childcare, arrange and pay for
transportation, and take a day off work to appear in court, sometimes with the risk of losing a
job.4” The same reason was one of those stated by Colorado’s Judicial Branch in its FY 2022-
2023 budget proposal: “members of the public don’t need to take off work or find childcare to
participatein all cases.” %

The same conclusion is reflected in the observation of numerous lawyers and judges. A legal aid
director in Michigan, testifying in a hearing before the state’ s Supreme Court regarding remote
proceedings observed:

What are inconveniences for many of us —finding childcare or traveling to court
or taking off a day of work — are absolute barriers to access to justice. Default
rates have plummeted in eviction court because . . . clients don't have to find a

47 BRIAN OSTROM ET AL., NATIONAL CENTER FOR STATE COURTS, USE OF REMOTE HEARINGS IN
TEXAS STATE COURT & IMPACT ON JUDICIAL WORKLOAD 9 (2021),
https://www.ncsc.org/_media/ncsc/fil es/pdf/newsroom/T X -Remote-Hearing-Assessment-Report.pdf .

4 CoLo. Jub. DEPT. FY 23 Budget, supra note 12, at 1.
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family member to watch their kids or beg a friend to drive them to court or risk
losing their job for a 15-minute hearing.*®

Chief Justice Bridget Mary McCormack of the Michigan Supreme Court observed:

The benefits of these changes are vast and undeniable. . . . The improvementsin
transparency and access to justice are. . . staggering; remote access has greatly
increased court visibility, allowed for people to get legal representation, and
reduce the number of cases defaulted because litigants couldn’t make it to court.
People who would have missed the court date because they don’t have bus fare or
couldn’t afford to misswork have been spared the consequence of failing to appear
(timein jail and accumulated debt).>°

AsaTexaslega aid lawyer explained about the virtues of remote proceedings, “ [p] eople tend to
be more active in their lawsuits when they realize they don't have to drive to a courthouse and
miss an entire day of work by simply logging in or calling in. They love zoom court.”>!

A Utah survey of participantsin remote proceedings found that “75% of all Utah participants
prefer remote hearings regardless of how they accessed court, their age, or location.”>? The
survey noted that the preference for remote proceedings spanned al ages.

The robust preference for remote access isfound in every agerange. As one might
expect, younger users would rather appear in court remotely. . . . More
surprisingly, 93% of older adults 65 yearsor over also expressed a clear preference
for attending virtually. . . . Ultimately, no matter what age the participant was, they
prefer to access court remotely by either computer, laptop, or phone.>

A comment to the Utah survey suggested that some litigantsin virtual proceedings feel more
comfortable when they participate remotely: “I felt the judge was more relaxed with the virtual

49 Jonathan Oosting, Zoom Hearings Could Become Permanent for Michigan Courts, Burps and All,
BRIDGE MICHIGAN (Apr. 26, 2022), https.//www.bridgemi.com/michigan-government/zoom-hearings-
coul d-become-permanent-michigan-courts-burps-and-all.

%0 MIcH. Sup. CT. ORDER NO. 2020-08, 16-22 at 9 (Jul. 26, 2021) (McCormack, C.J., concurring)
[hereinafter Mich. Sup. Ct. Order No. 2022-08 (July 26, 2021), McCormack, C.J., concurring],
https.//www.courts.michigan.gov/4a5475/siteassets/rul es-i nstructi ons-admini strative-orders/proposed-
and-recently-adopted-orders-on-admin-matters/adopted-orders/2020-08 2021-07-

26 formattedorder rescpandemicaos.pdf.

1 Survey conducted by the Texas Access to Justice Foundation of legal aid staff in Texas (Feb. 2021)
[hereinafter Texas Accessto Justice Foundation Survey] (on file with surveyors).

52 UTAH STATE BAR ACCESS TO JUSTICE COMMISSION & UTAH JUDICIAL COUNCIL, THE IMPACT OF
REMOTE HEARINGS ON ACCESS TO JUSTICE, UTAH SURVEY OF COURT USERS 7 (June 2022).

= 1d. at 8.
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court. | was much more comfortable at my work rather than standing in front of him. . . . It was
much calmer.”>* NCSC's year-long Texas study quoted a participating judge who noted: “It is
emotionally easier for partiesto get through a divorce if they're not in the same room. Divorces
are still a drain, and participants even break down remotely, but it is easier to get through.” >
The Report also noted that remote proceedings are beneficial for litigants, such as victims of
domestic violence, who fear for their safety in the court.>®

I ncreased participation by others

Theincreased ability to participate in proceedingsis not limited to litigants. The NCSC Texas
Study found that remote proceedings also expanded access to the courts for experts, witnesses,
and persons who fear coming to court. The latter can include persons who have been victims of
violence as wedl as those with problematic immigration status. In summarizing its findings, the
report noted: “Judges reported that...remote hearings...are beneficial to litigants in many ways
and allow for broader inclusion of interested parties than in-person hearings.”>’ It specifically
found “...the opportunity for wider participation in many types of family-related cases,
especially Divorce, Child Welfare, and Child Protective Services Cases.”*®

The benefit of having potentially costly expert witnesses testify remotely without attendant travel
costs and the time associated with that travel is self-evident. The same factors affect the
willingness of potentially important witnesses to appear in child custody and domestic violence
matters. The previously cited budget submission of Colorado’s Judicial Branch reflected this:
“Witnesses and victims are more comfortabl e in the safety of their own home, members of the
public don’t need to take off work or find childcare to participatein all cases, and juveniles fedl
mor e comfortable when appearing by video. Probation Officers can see more probationers more
quickly and more often without the need for travel or difficulties with scheduling.">®

A study by NCSC of virtual hearingsin child welfare cases found that parents, foster parents,
and kinship caregivers appeared more often in virtual hearings than in live ones and it attributed
that increase in part to not having to travel, find parking, or miss work.®® The same result was
reported by Judge Roy Ferguson, who servesin avery large, remote judicial district in West

> Id. at6.

%5 OSTROM ET AL., Supra note 49, at 9.
% d.

S ld. atii.

% |d.ao.

% CoLo. Jub. DEPT. FY 23 Budget, supra note 12, at 1.

80 NATIONAL CENTER FOR STATE COURTS STUDY OF VIRTUAL CHILD WELFARE HEARINGS:
IMPRESSIONS FROM JUDICIAL INTERVIEWS 2 (2021),
https://www.ncsc.org/  data/assets/pdf _file/0018/65520/Study-of-Virtua -Child-Welfare-Hearings-
Judicial-Interviews-Brief.pdf.
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Texas. Inamemo to the Texas Supreme Court Advisory Committee regarding remote hearings,
he noted:

In child welfare cases, parents and foster families now appear for almost every
hearing. Historically, having both parents at a hearing wasrare...And as rare as
it wasto have both parentsattend in person, having foster familiesin the courtroom
was even more so...Now, | require that foster families have Zoom access in order
toreceivea placement in my jurisdiction. They appear at over 90% of our hearings,
vastly improving the court’s ability to monitor the child and quickly address

problems.5!

| MPACT ON JUDICIAL EFFICIENCY AND PERFORMANCE

Judges have a so reported that remote proceedings have a positive impact on judicia
efficiency. Chief Justice McCormack of the Michigan Supreme Court observed: “ Virtual
proceedings have enormous efficiency benefits for courts...Because of a decrease in missed
court dates, judges reschedule fewer hearings, issue fewer bench warrants and contempt
orders, and assess fewer fines and fees for failure to appear.” %

Trial Judge Roy B. Ferguson found that to be true in his court room:

| have seen a fundamental shift in appearance rates in all areas of litigation.
Default judgments, failures to appear, criminal bond forfeitures, and DWOPs
[Dismissal for Want of Prosecution] areall down. Thisresultsin higher quality of
justice, and in turn frees up the Court’ stime to focus on resolving casesrather than
chasing down missing parties.®®

The judge a so noted the profound impact of remote proceedings on the efficient use of his
timeinajudicial district covering 20,000 square miles.

Remote proceedings revolutionized multicounty court efficiency, where one judge
presides in multiple courthouses. Previously, | would travel every day, up to four
hours per day, from county to county...Now, through remote proceedings,...regular
dockets are stacked with multiple counties on the same day, without lost travel time,

61 Ferguson, supra note 43, at 1-2.

62 MICH. Sup. CT. ORDER NO. 2022-08 (Aug. 10, 2022), McCormack, C.J., concurring, supra note 27, at
19.

8 Ferguson, supra note 43, at 1.
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and are often all completed within a week to ten days, leaving two or even three
weeks for jury trials and other contested matters.%

A judge who participated in the 2021 NCSC study in Texas cited the increased efficiency in
divorce matters. The judge reported that prior to the pandemic, litigantsin only 25% of self-
represented divorce cases had al the documents necessary to proceed. The report noted that
when the judge provided forms for litigants to complete before a remote court hearing, more
than 90% the parties had a completed agreement before the proceedings began and were
prepared and ready to resolve their cases.®

State-funded defense counsel have also found that remote proceedings also increase their
efficient use of resources. Colorado’ s Office of Alternate Defense Counsel noted: “1n addition,
as a state agency that pays our attorneysto drive to court, and for their timein court, remote
appearances can drastically reduce the financial costs of providing counsel.” ®

A recent Arizona study found “there was substantial support for conducting more hearings
remotely in the post-pandemic world.” ®” The report provided detailed data regarding judges
view on the impact of remote proceedings on their own preparation, the efficiency of remote
proceedings, and the effectiveness of lawyers appearing before them. Of the judges
participating, 32% responded that remote motions hearings and other proceedings were “ more
efficient,” and 34% responded there was no change in their efficiency.®® There were similar
findings regarding the impact of remote proceedings on the preparation and effectiveness of
lawyers presenting before them.®°

Michigan Chief Justice McCormack noted the benefit of remote proceedings in reducing
backlogs:

Continued remote proceedings can also be a part of the solution to trial court
backlogs, because they increase capacity: visiting judges can conduct remote
proceedings for matters that are suited for them, freeing up physical courtrooms
for jury trials and other proceedings that are better handled in person. The
efficiency with which remote proceedings are conducted will only improve over

6 Id. at 3.

8 Kunke & Bryant, supra note 47, at 9.

% Rosen, supra note 28.

67 ARIZONA WORKING GROUP RECOMMENDATIONS, Supra note 46, at 6.
% 1d. at 18.

% |d. at 15-18.

19



time as courts, attorneys, litigants, and other stakeholders become more familiar
with new processes and new technol ogies.”

The Chief Justice of California’s Supreme Court, Tani Cantil-Sakauye, similarly observed that in
Cdlifornia courts virtual cases concerning children and their families are moving faster and
helping clear backlogs.”

An areawhere accountability for judicial performance may be enhanced isin the relationship
between remote proceedings and judicial performance evaluations. The Utah courts, for
example, rely on trained community volunteers to conduct eight courtroom observations of
judges during the course of their six-year term. According to the Judicial Performance
Evaluation Commission, 95% of the courtroom observations have been conducted virtually since
the pandemic began. According to the report, “ Positive comments discuss generally quieter,
orderly proceedings and an appreciation for the ability to see and hear everything as a litigant
does. Negative comments bemoan things such as disruptive users, connection issues and poorly
placed cameras.” 2

Judicial performance evaluations may evolvein the future to consider the impact of remote
proceedings on performance criteria, such asfairness. In Colorado, for example, the criterion of
fairnessincludes “giving participants an opportunity to be heard” and “ giving each side enough
time to present their case.” ™ A litigant who lacks transportation to a distant court or is unable to
arrange childcare or time off from work may as aresult be unable to appear in a proceeding, if
in-person participation is required by thejudge. Theresult isin effect adenial of the opportunity
for them to be heard or to present their case.

| MPACT ON AVAILABILITY OF LEGAL REPRESENTATION

Although there have not yet been empirical studies on the impact of widespread use of remote
proceedings on the availability of legal representation, ample anecdotal evidence shows profound

0 MIcH. Sup. CT. ORDER NO. 2022-08 (Aug. 10, 2022), McCormack, C.J., concurring, supra note 27, at
20.

I Maia Spoto & Madison Alder, Rural Digital Divide Complicates Virtual Court Participation,
BLOOMBERG LAW 1 (Aug. 29, 2022), https.//news.bloomberglaw.com/daily-labor-report/rural -digital -
divide-complicates-virtual -court-participation.

2 UTAH JUDICIAL PERFORMANCE EVALUATION COMMISSION, REPORT TO THE COMMUNITY 3 (2022),
https://judges.utah.gov/2022/01/05/] pec-2022-report-to-the-community.

3 COLORADO OFFICE OF JUDICIAL PERFORMANCE EVALUATION, NON-ATTORNEY QUESTIONNAIRE
(2018),
https://judicia performance.col orado.gov/sites/judici a performance/fil es’documents CO OJPE_Non-
Attorney 2018 Retention Cycle Clean.pdf
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benefitsin thisareaaswell. Chief Justice McCormack made the following observation
regarding the impact:

Virtual proceedings have had enormous efficiency benefitstoo. By reducing travel
time and time spent in the courthouse waiting for hearings to begin, attorneys can
appear in courts in multiple counties on the same day. And lawyers benefit too
when courts around the state have the same processes for appearing. Having to
negotiate vastly different rulesfromcourt to court around the stateisa cost lawyers
and their clientswould bear.™

Texas Judge Ferguson similarly observed:

With remote proceedings, we eliminated cattle-call dockets. Lawyers know what
time their case will be called, and can appear, participate, and leave with a
minimum of wasted time